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MIAMI LAW QUARTERLY
however, interrogatory is used as a means of securing a deposition and not in
its technical sense as a method of securing information from an adverse party.
Because of the distinctions mentioned, there seems sufficient authority to
state that written interrogatories under Rule 33 are different from depositions.1 6 Since the title and contents of the Florida statute in no way refer
to the interrogatories of Rule 33. the intent of the legislature could not have
been to broaden the scope of the deposition procedure to include technical interrogatories.

SALES-IMPLIED WARRANTY OF FITNESS IN SALE
OF FOOD BY RESTAURANT
Defendant, the proprietor of a hotel and dining room, served unwholesome
food to the plaintiff, a paying guest, as a result of which plaintiff became ill.
Plaintiff sued for damages resulting from his illness on the theory of an
implied warranty that the food was fit for human consumption. A demurrer
to the declaration was sustained with leave for plaintiff to plead over. Plaintiff
refused to amend his declaration and appealed from the final judgment
rendered against him. Held, that the declaration states a good cause of action
since there is an implied warranty of fitness for human consumption when a
victualer sells food to a guest. Reversed and remanded for further proceedings.
Cliett v. Lauderdale Bi/tm ore Corp., 39 So.2d 476 (Fla. 1949).
The instant case is one of first impression in Florida. Many jurisdictions
in dealing with prepared food cases have applied the negligence doctrine in
preference to the implied warranty doctrine.' The negligence doctrine is based
on the theory that a restaurant keeper renders a service rather than makes a
sale; 2 and, therefore, the patron must prove negligence on the part of the
victualer in order to recover.' This puts the patron at a great disadvantage,
unless lie can invoke the doctrine of res ipsa loquitur, 4 as a patron has no
opportunity to examine the food before it is prepared. 5 The court in the principal case pointed out that economic conditions have changed and now instead
of being served "boarding house style," or fixed menu, the patron has a chance
to select his victuals which is indicative of a sale rather than a service. 6 In
16. See note 9 svpra.
1. E.g., Goodwin v. Country Club of Peoria, 323 I11.App. 1, 54 N. E.2d 612 (1944)
Stewart v. Martini 353 Mo. 1, 181 S. W.2d 657 (1944).
2. Nisky v. Childs, 103 N. J. L. 464, 135 At. 805 (Ct. Err. & App. 1927); Merrill v.
ll.:snt. 88 Conn. 314, 91 AtI. 533 (1914).
3. l.yclh v. Hotel Bond Co., 117 Conn. 128, 167 Atl. 99 (1933).
4. Starke Coca-Cola Bottling Co., v. Carlington, 159 FIa. 718, 32 So.2d 583 (1947).
5. Itarrington v. Hotel Astor, 184 App. Div. 317, 171 N.Y. Supp. 840 (1st Dep't 1918)
(Thle entire control of the supplies which enter intb the dish, as well as its method of
preparatiobn and progress to the table from the kitchen are entirely within the restaurant
kcewr's control).

6. Accord, Vest v. Katsafanas, 107 Pa. Super. 118, 162 Atd. 685 (1932).

CASES NOTED
states which follow the Uniform Sales Act, 7 such as New York, the language
that

"...

the buyer relies on the seller's skill or judgment...-

"

is held to

apply to the serving of food by a victualer in the same way that it applies to a
manufacturer or retailer. The transaction is therefore a sale.8
Those jurisdictions following the more modern view of the Sales Act
hold the victualer absolutely liable on the theory of implied warranty. 9 This
view is derived from the English Common Law as expounded by Blackstone:
"... in contracts for provisions it is always implied that they are wholesome, and
if they be not, the same remedy [damage for deceit] may be had." "0 The
modern implied warranty doctrine is based on two theories. First. tinder
modern conditions, service of food in a restaurant is a sale, in which the food
is impliedly warranted to be pure. 1 The other theory is that public policy
requires food served to the public to be fit for human consumption.' 2
In Florida the. manufacturer and packer of tinned meat products is held
absolutely liable on the implied warranty doctrine.'1 This doctrine has also
been applied in the retail sale of poisonous lipstick.' 4 In the instant case the
court draws an analogy between a manufacturer of tinned meat products and
a victualer who manufactures food for human consumption. The victualer
should be held to the same implied warranty as the manufacturer. 16 This
holding, which is in accord with the more modern view, although placing a
greater burden on the victualer, affords the consumer added protection.

TAXATION-PERMISSIBILITY OF'COUNTERCLAIM
FORECLOSURE SUIT

IN TAX

The City of Pensacola filed its bill of complaint to foreclose tax liens for
delinquent taxes against lands owned by a private corporation. A counterclaim
was filed by the corporation in which it prayed that the city be temporarily and
permanently enjoined from operating a storm sewer that was discharging
refuse on the lands described in the tax foreclosure action, and that an account
of damages sustained by the corporation be taken. This counterclaim was
struck on motion of the city. Later, the corporation filed a separate bill of complaint' setting forth substantially the same allkgations. From the order dismissing this bill on motion of the city and from the order striking the counter7. UNIFORM SALES Acr § 15.
Keeler, 238 N. Y. 344, 144 N. E. 635 (1924).
9. Friend v. Childs Dining Hall Co., 231 Mass. 65, 120 N. E. 407 (1918); Tealtve v.
Keeler, supra.
10. I WILLISTON, SALES § 241 (Rev. ed. 1948).
11. Stanfield v. F. W. Woolworth Co., 143 Kan. 117. 53 P.2d 378 (1936).
12. Race v. Krum, 222 N. Y. 410, 118 N. E. 853 (1918).
13. Blanton v. Cudahy Packing Co., 154 Fla. 872, 19 So.2d 313 (1944).
14. Smith v. Burdine's, Inc., 144 Fla. 500, 198 So. 223 (1940).
15. Accord, Cushing v. Rodman, 82 F2d 864 (App. D. C. 1936). Contra: Nisky v.
Childs, supra.

8. Temple v.

